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justice Fred J. weher delivered the Cpinien of the court, 

- In July l 9 7 g r  Mr. Riley was fired from his position as a 

psychiatric aide at Karm Sprinqs State EospitaL (Hospitall 

i:e brought this suit againstthe eospital, and arjainst his 

vriion Ear failure to ac3.equatel.y represent him* !*is primary 

contention against the Fiospital at trial was that the Fsospi- 

tai had violated the covenant of goad faith and fair dealing 

in employment. The jury i n  the District Court for the Third 

2udicial District, Deer Lodge Courity: awarded Mr. Riley E 

judgrrert of $iR,343 against the 6cfer;dants. The Rospita! 

appeals and Xr, Riley cross-appeals. We vacate the judgment 

against the Hospital and remand to District Court. 

One issue decides this appealL: Pid the District Court 

err in determining that an implied covenant of qcod faith and 

fajr c'ealing cui.sted in "_he emtlovment contract between the 

Hospital and its union employee Mr. Riley? 

Mr. Riley worked at the Hospital during several surmers 

and one Christmas vacation while he was in high school and 

college. In Nay 1979, he again took an aide position there. 

He was on 6-month probationary status, in a poo!. of temporary 

employees with no permanent assicynment. Ere norxially workei- 

graveyare shift i the forensic unit, hut on the night of 

J I I L Y  14, L979,  he was assigned to the echlldren's s n i t .  He 

was nothappy with his assi.gnment and sat in 8 chair in a 

cierkened rscn? most oi 'he night. He sa id  his allergies were 

bothering him. His co-workers say he was sleeping on the 

50b. 

Kr. Riley worked the four following nights, then was off 

two niqhts. He did not return to work after his two nights 

off because he received a phone message throrrqh his siister 

that his employment had been terminated. Following the phone 



call, he received a registered letter advising him of the 

termination. 

Kr. Riley's union had negotiated a collective bargsining 

egrecment which provide2 at Article 3, Section 3 that: 

kt any t i m e  d~iring the probationary period, the 
employee may be terminated. Should the Union 
beliere the dismissal wes in fact discriminatorv or 
capricious, a hearing shall be held with the Pospi- 
tal Administrator and he/slie shall render a deci- 
sion thereon. The decision of 2ke Hospital 
Administrator may be a subject for grievance in 
accordence with the grie:.rance proceedings provided 
in this Agreement. 

The extensive grie~ar~ce procedure as lescriher? at ~rticie 13 

culminates in a decision by an arbiter which 'shall be f i n a l  

and binding". 

Mr. R i l e y  contacted his r;ni.on representative; who at -. 
first told Mr, Rile:! that his time for +ilicy a grievance had 

expired. Xr. Riley then asked for and was granted a meeting 

of his union, himself, and Eospital management. The union's 

president and one of its directors attended the meetinrj. A t  

the meeting, the Pospital justified the four day delay in the 

notice to iMr- Ri1e.i of  his terninatiko as time necessarv to 

get signed statements from X Riley's co-workers, The 

severe penalty of termination of enployment was explained as 

a resuit of the combination of Mr. Riley's prior record of 

excessive absenteeism and his sleeping on the job, The union 

of.."-cers who were presezt at the naeethq testified! at trial. 

that they concluded the termination was justified. After the 

meeting, Mr. Riley was advised that his termination w a ~ s  

final. 

Mr. Riley f i l e 2  "cis suitin March 1980, and trial was 

finally he12 in Februar:? 1486. -~ in separate verdi.c%, the 



jury awarded Mr. Riley daaages of $18 ,343  fron~ the Bospital 

and from the union. The union did not appeal. 

Did the District Court err in determining that an im- 

plied covenant of good faith and fair dealing existed in the 

employment contract between the Hospital and its union em- 

ployee Mr, Riley? 

Mr. Riley argues that the Hospital has waived this 

argument by proposing jury instructions on the covenant of 

good faith and fair dealing at the time instructions were 

settled. However, the record shows that the Eospikal raised 

the issue of whezhcr the covenznt was applicable prior to 

trial, iri a motion for summary judgment. The court denied 

that motion while jury instructions were being settled, when 

it aeceptec r Riley's first proposed instruction on the 

covepant. At that point, the Hospital was entit'ed to 

present its own propcscci instructions on the covenant, havi~g 

made its objection to the covenant's application in this 

case. 

The implied covenant of good faith and fair dealing in 

employment was first recognized in Kontana in Gates v, Life 

of Montana Ins. Ce. ( 1 9 8 2 3 ,  I96 Mont. 178, 6 3 8  P.2d  1063, 

rev'd on other grounds after remand, 205 Mont. 304, 6 6 8  P.2d - - 
213. Mr. Riley's claim against the Eospital is based on the 

law articulated in that case and those eases founded on 

Gates. The Paspita1 objects to application of the covenarit 

to a termination which occurred three pears before the Gates 

decision. It asserts that - Gates shouLd not be retroactively 

applied to this case. 

In Gecenher 1 9 8 6  this Court ruled tha.t a claim for 

violation of the impl.ied. covenant of good faith and fair 

dealing was barred where the plaintiff was covered by a 

colLective hargaini~g agreement. Bri.nkman v .  State (Munt. 



1 9 8 6 ) ,  729 P.?d 1301, 4 3  St.Rep. 2 1 6 3 .  W r ,  R i ley  argues  t h a t  

Brinkman shcu?d n o t  be r e t roac t ive l -v  eppl ied .  -- 
Three f a c t o r s  a r e  conslrJered be fo re  acioptS.na; a r u l e  of 

ncn re t roac t ive  a p p l i c a t i o n  of a  j u d i c i a l  dec i s ion .  ?ensen v. 

S + a t e ,  Dept. o f  LaScr and Indus t rv  iMont. :984!, 689 P.?d 

1 2 3 1 ,  1 2 3 3 ,  41 St.!?ep. 19?1, 1 9 7 3 ,  a%er  remandd, 718 

~ . 2 d  1335, 4 3  St ,Rep.  6 2 1 ,  F i z s t ,  t h e  r i l l i n q  t o  be app l i ee  

nonre t roac t iva ly  must e s t a S l i s h  a  new p r i n c i p l e  of law e i t h e r  

by o-rerrul ing precedent  o r  by de r id ing  an  i s s u e  G F  f i r s t  

impression whose result was n o t  c l e a r l y  foreshadowed, Next, 

t h e  new r u l e  must be examined to Setermine whether r e t roac -  

t i v e  a p p l i c a t i o n  w i l l  f u r t h e r  o r  r e t a r d  i t s  operati-on.  

T i  t h e  equ.ity of r e t r o a c t i v e  appl , i ca t ion  nus t  be 

considered.  

Although it c a n  be argued t h a t  both  Gates and Brinkman ---- 
e s t a b l i s h e d  new p r i n c i p l e s  of  l a w ,  it can a l so  be argued t h a t  

both p r i n c i p l e s  were c l e a r l y  ilforeshadowe6. We ccrc lude  t h i s  

f a c t o r  does  not  welgh heavi ly  toward e i t b e r  s i d e  i n  t h i s  

ca se .  The second "actor t o  be  weighed i s  whether r e t r o a c t i v e  

a r ~ p l i c a t i o n  w i L L  f u r t h e r  t h e  o p e r a t j ~ o n  of  t h e  r u l e s .  TFLe 

purpose of t h e  covenant of  good f a i t h  and f a i r  deal.Lng Fs t o  

p r o t e c t  t h e  empl.oyee's i n t e r e s t  i n  job s e c u r i t y .  The purpose 

of noneppl ica t icn  of t h e  covenant to employees covered Sv 

cn lLec t ive  barga in ing  agreements i s  t o  Lend j u d i c i a l  support  

t o  t h e  c e l l e c t i v e  bargaininq process .  V.7e conclude t h a t  

r e t r o a c t i v e  app! i c n t i o n  w i l l  f u r t h e r  t he  ope ra t ion  and pix- 

pose of  t.he r u l e s  set o u t  i n  both  Gates and Rrinkman. Third,  - 
we cons id~er  whether r e t roa -c t iv r  a p p l i c a t i o n  o f  t h e s e  r u l e s  t o  

t h i s  case  i s  e q u i t a b l e .  Both M s .  Gates and M r .  Rrinkman were 

terminated be fo re  t h e  r u l e s  of  law which governed t h e  dispo- 

s i t i o n  of t h e i r  c la ims  were enunciated.  M r .  R i l e y ' s  employ- 

ment was terminated i n  J u l y  1979,  M s .  Gates '  i n  October 1 9 7 9 ,  

and M r .  Brinkman's i n  1983 .  We conclude t h a t  t o  have 
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btr. Justice John G .  Sheehy, dissentinq: 

It is important 50 this case that Michael Riley was 

fired from his pnsition at Warm Springs State Hospital and 

that te brought suit against his employer, and also against 

his uriion, on the grounds that the union am? the hospital had 

each failed to protect his interests prcperly under the 

collective Sargaining agreement. 

The jury in this case agreed with Mr, Riley. it awarded 

a judgment of $ 1 8 , 3 4 3  against the employer hospital, but also - awarded a separate judgment of S1R,r43 against the union for 

inadequate representation. The hospital appealed the 

judqment to thi.s Court. The union bas not appealed, 

apparently because the judg~ent against the union is 

unco? lect able. 

:t is the duty of an appellate courk to view the 

testinmoy in the light most favorable to the prevaii-inq party 

at the trial Level and to deem every fact proved which the 

evidence tenls to prove. Harinigan v ,  Northern Pacif ic 

Railway Conipany (19633, 1 4 2  Xoet. 335, 384 P.2d 493. 6a 

appeal, the facts as stated by thc~ witnesses and believed by 

the jury and claimed by the prevailing party must be assumed, 

Holland v .  Kon& ( l s F 3 ) ,  142 Mont. 536, 385 P.2d 272, 6 

A.L.E.3d 824. The statement of facts in *he majority opinion 

overlook this elementary appellate rule. 

The verdicts of the jury against his employer, and 

aqainst the union, require 11s to accept as proven that under 

the collective bargainin9 zqreement Riley was entitled to 

certain procedures before his employment could be susperded 

or terminated, The coliective bargaining agreement required 

that Riley, if he were suspended, should be inmediate3.y 

"verbalLy" so advised and within three days notified in 



w r i t i n g  of t h e  s p e c i f i c  cacses  f o r  h i s  suspension.  This was 

not  done. The c o l l e c t i v e  ba.rga.i~zinc; agree%.ent requirer? k t h  

union and n~anagement t o  n;ke every e f f o r t  t o  advise  t h e  

employee of h i s  r i g h t s ,  'I3i.s was no t  done, The c o l l e c t i v e  

barga in ing  agreement r equ i r ed  t h a t  i f  t h e  union be l ieved  t h e  

dismissal .  was d i s c r i c i n a t o r y  o r  c a p r i c i o u s ,  that a hear ing  be 

he16 be fo re  t ho  h o s p i t a l  admin i s t r a to r .  H e  was not  given 

t h i s  hear inq .  His union r e p r e s e n t a t i v e  f a i l e d  t o  c a r r y  o u t  

t h e  gr ievance  procedures  provided i n  t h e  c o l l e c t i v e  

barga in ing  agreement. I t  was t h e  du ty  of  t h e  - union - and -- t h e  

h o s p i t a l  t o  f o l i o ~  t h e  gr ievance procedures which requi red  

( 3  t h a t  t h e  g r i e v t n c e  be f i r s t  taken up w i t h  h i s  immediate 

superv isor  w i th in  f i v e  frays of t h e  gr ievznce ;  (2) t h e t  i f  

not then reso lved ,  then t h e  gr ievance  be presen ted  t o  t h e  

h o s p i t a l  super in tendent  o r  h i s  clesignee i n  writ.ing wi th in  

fou r  days of t h e  f i r s t  s t e p ;  ( 3 )  i.f settlement w a s  not  

reached i n  s t e p  two, t h a t  i t  he presen ted  i n  w r i t i n g  t o  t h e  

Di rec tor  of  t h e  Department of  I t i s t i t u t i o n s  w i th in  f i v e  days 

o f  s t e p  two; and i f  s e t t l emen t  then f a i l &  t h a t  procedures be 

i n s t i t u t e d  f o r  a r b i t r a t i o n .  None of  t h e s e  were gran ted  t o  

Ri ley .  
rn i he re  a r e  two r u l e s  of  law t h a t  should proceeC from t h i s  

case t h a t z r e  completely lack ing  i n  t h e  major i ty  opinion.  

The f i r s t  r u l e  of  iaw shou2d be t h a t  i f  t h e  employer 

a r b i t r a r i l y  and c a p r i c i o u s l y  f a i l s  t c  accord t h e  employee his 

r i g h t s  under a c o l l e c t i v e  barga in ing  agreement, t h a t  i n  

i t s e l f  i s  a  breach of ",e covenant o f  good f a i t h  and f a i r  

dea l ing .  This  Court has he1.d t h a t  a  c o l l e c t i v e  barga in ing  

a-greement supp lan t s  t h e  implied covenant c f  good f a i t h  and 

f a i r  d e a l i n g  between employer and employee. 'If however t h e  

c o l l e c t i v e  bargaining agreement. i s  a r b i t r a r i l y  d i s regarded  by 

t h e  employer, t h e  implied covenant shculd come hack i n t o  

p l~ay .  



The second ru:,e of  Law that sl.,ould i s s u e  from t h i s  case  

i s  tha.t the Brinkman ru1.e i s  inapplicable i n  any wrongfui 

d i scharge  ca se  were t h e  c o l l e c t i v e  barga in ing  agreement has 

prcved t o  be i n e f f e c t u a l ,  

T t  i s  demonstrably u n f a i r  t h a t  t h e  Brinkman r u l e  should 

he u t i l i z e d  by t h e  ma jo r i t y  t o  bar  R i l e y ' s  cause  o f  s c t i o n  

because of t h e  cc1lec:t ive b a r g i i n i n g  agreement, when t h e  

c o l l e c t i v e  barga in ing  agreement, a s  observed by both  his 

uclon and t h e  employer d e ~ r i v e d  him of h i s  employment r i g h t s .  

I t  w a s  on t h a t  s t a t e  of  f a c t s  t h a t  t h e  j u ry  found i t s  

v e r d i c t s  a g a i n s t  both t h e  !-Tospital and t h e  union and i n  t h i s  

case  t h e  v e r s i c t  a g a i n s t  t h e  emp2oyer/bospital  shauld be 

uphelZ, 


